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Damned If You Don’t

The Dilemma of Police Discretion

COP STOP The old maxim, “if you can’t count it, it doesn’t count” might get a few chuckles

among the more statistically inclined. The problem is that nobody has figured out

how to quantify police discretion, but boy, does it count. As a former police officer

and as an academic researcher, police discretion has always fascinated me. Discretion
is at the very core of policing, both good and bad. And yet the importance of discretion
is often overlooked by social science researchers because of its slippery ability to elude
quantitative statistical analysis. The SPSS set obsessed with statistically significant
correlations often responds to this difficulty by looking exclusively at quantifiable
variable or molding police work into a paperwork- producing box checkers. Resultant
flaws in data reliability and validity are too often readily ignored. Discretion—how and
why police choose to act or not act in any given circumstance—is, to be blunt, a bitch
to count. We will never be able to quantify the unquantifiable, but to have any hope at a
systematic understanding of policing, we need to understand and embrace the concept and study of police
discretion. For much of the 20th century, people were more interested in controlling police officers than in
figuring out ways to improve policing. Then-cutting-edge technology like the two-way radio—and the police
cars needed to carry and power the early units—allowed the illusion of direct command-and-control of line
officers and an answer to that age-old question from police supervisors toward patrol officers, “Where the hell
are you!?”
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In the academic world—with scattered exceptions, such as, Vollmer (1936) and Westley (1953)—early
20th century literature on police focused more on forensics and the science and technology of the day. William
Whyte (1943) may have been the first academic to describe what we would now call police discretion. He noted
that discretion changed in different environments. That is to say, an action punished in one neighborhood might
be ignored in another. But twenty years later, by the time of Banton’s (1964) study of British and American
police (which corroborated the findings of Whyte), discretion had become a dirty word. What happened? The
legal community, inspired by the Civil Rights Movement, noted the inherent conflict between police discretion
and the rule of law. Goldstein (1960), LaFave (1962), and Kadish (1962) all condemned the “problem” of police
discretion as illegal, immoral, and in violation of a democratic ethos. Discretion was seen as prima facie
evidence of racism and something to be identified and eliminated. Simultaneously, the Root Causes theory
bubbled up from sociology, which essentially absolved police from any duty toward the prevention of crime.
The job of the police officer was reduced to after-the-fact rapid response and the detention of criminal offenders.
The first to cast a positive light on police discretion was Egon Bittner (1967), who described the learned on-the-
job skills needed to police skid-row areas with high level of “non-normal” behavior and varying citizen
expectations toward the role of the police. Discretion, noted Bittner, was particularly essential in areas with
greater criminal activity.
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In the following decades, researchers built on
Bittner’s concept of discretion, most often by
introducing a plethora of independent variables vis-
a-vis arrest decision. To very briefly summarize
forty years of literature: Black and Reiss (1970) and
later Mastrofski et al (2000), looked at the demands
of the complainant (and reached opposite
conclusions); Van Maanen (1978) focused on a
suspect’s demeanor; Wilson (1968) saw that police
behavior varied based on the department’s general
approach to policing (the oft-quoted distinction
between “watchman,” “legalistic,” and “service”
styles of policing); Smith (1986) stressed the
importance of the neighborhood; Klinger (1997)
expanded on Smith neighborhood concept by
focusing on the overall socioeconomic
characteristics of the police district in which officers
worked. Klinger accurately highlighted four factors
affecting officer discretion: officer cynicism, police
workload, the definition of “normal” crime, and the
degree to which officers believe victims were
responsible for their predicament; Engel et al. (2000)
looked at the influence of officers’ supervisors;
Robinson and Chandek (2000), looking specifically
at domestic violence, stressed the importance of
situational variables such as the demographic
characteristics of an officer, the victim’s
cooperativeness, the victim’s injuries, and the time
of shift. My own research (Moskos 2009) led me to
emphasize an officer-centered variable—desire for
court overtime pay—and the single best predictor of
discretionary arrests.

Meanwhile, as all these papers and books
were published, police officers on the street
continued to exercise discretion just as they always
had, each and every day since Robert Peel’s Bobbies
first patrolled the streets of London in 1829.
Interestingly, the important of discretion was
stressed in very first sentence of Peel’s original
Patrol Guide (Sanction of... 1829):

The following General Instructions

... are not to be understood as

containing rules of conduct applicable

to every variety of circumstances that

may occur in the performance of their

duty; something must necessarily be

left to the intelligence and discretion

of individuals.
And yet anti-discretion forces continue to push on
police from all sides. Naturally if you don’t trust
police, you won’t trust police discretion. More
surprisingly, police departments continue to limit
discretion to control officers while achieving
arbitrary “productivity goals” (quotas, to you and
me). From a research standpoint, one problem in
measuring discretion is that it becomes most
apparent only after a quantifiable action, usually an
arrest or ticket. But every interaction between police
and public involves discretion. The freeform nature
of the actions and symbolic interaction between the
police and public brings us to a particularly
worrisome situation in which most the most
important police work goes unmeasured, uncounted,
and all too often unappreciated. And the officer who
defuses a situation deserves far more kudos than one
who loses control and locks everybody up.
Researchers much expand their focus beyond the
methodological ghetto of quantifiable statistically
significant correlations. Police will be the first to tell
you that the world ain’t an ideal place. It’s time for
academic researchers not to be intimidated when the
same applies to the best academic research.
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